MSHA's jurisdiction while OD's activities off of mine property will be subject
to OSHA's jurisdiction.

MSHA's brief   (pp.   13-17)   contains an excellent discussion of why MSHA's
jurisdiction was appropriately and  properly  exercised with respect   to  the
accident which occurred at Westmoreland's substation.     One paragraph is
especially pertinent and is  quoted below  (MSHA's brief,   pp.   14-15):

In ruling on the extent as well as  the  limitations  of OSHA juris-
diction under paragraph 4(b)(l)   [of the 1970 Occupational Safety and
Health Act],   the United States Court of Appeals  for the Fourth Circuit
held that exemption from the Occupational Safety and Health Act  applies
only when another Federal agency has actually exercised  its  statutory
authority to regulate employee safety.     The court  stated  that when the
facts show that a Federal agency has not  exercised  its  statutory author-
ity to regulate employee safety,   the OSHA Act applies,   but where  the
Federal agency has  exercised  its  statutory authority to prescribe
standards affecting safety or health in the area  in which  the  employee
goes about his daily tasks,  the authority of OSHA is foreclosed.
Southern Railway Company v.   Occupational Safety and Health Review Commission,
539 F.2d 335  (1976),     Since the issue in this case is an alleged violation
on coal mine property of a mandatory safety standard of  the Mine Safety
and Health Act,  the inescapable conclusion must be  that OSHA jurisdiction
in,  as the court has stated,   foreclosed.

On the basis of the foregoing discussion,   I find  that  OSHA was not  re-
sponsible for investigating the conduct of OD's  employees at   the  substation
on January 22,  1980,  and  that  the violation found by MSHA's inspector was prop-
erly cited under the Mine Act and  the regulations  promulgated  thereunder.

4.       Is a 1-year delay in issuing a citation  "reasonable promptness" as
required by the Act?

OD's brief   (p.   23)  contends  that  the citation in  this case was not  issued
to OD with "reasonable promptness" as required by  section 104 (a)   of  the Act
which provides,   in pertinent part,   as follows:

(a)     If,  upon inspection or investigation,   the  Secretary or his
authorized representative believes that an operator of a coal or other
mine subject  to this Act has violated this Act,   or any mandatory health
or safety standard,  rule,  order,  or regulation promulgated  pursuant to
this Act,  he shall,  with reasonable promptness,   issue a citation  to  the
operator,   * * .* The requirement for the issuance of  a citation with
reasonable promptness  shall not be a jurisdictional prerequisite  to
the enforcement of any provision of this Act.

OD states that the OSH Act prohibits  the issuance of a citation after  the
expiration of 6 months following the occurrence of any violation.     OD's brief
(p.  24)  also correctly states  that  the inspector who wrote the citation here
involved did not know of any other instance in which there was a delay of
more than 6 months'between the,occurrence of a violation and  the writing of
a citation,    OD's brief   (p.   23)   states  that  the legislative history does not
show why Congress failed  to set a specific  time limitation^ on, the issuance

2736 MSHA's jurisdiction ends and OSHA's jurisdiction begins.
